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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA,  

ADDL. CJM, TEZPUR 

                                   C.R. Case No. 333/11 

                                    U/s 138 of N.I. Act.  

               

Sri Tridip Kumar Borah……… Complainant 

Vs. 

                 Sri Dibya Jyoti Kalita ….……Accused 

Ld. Advocates: For the complainant……… Sri Surendra Mishra and Ors.  

                      For Defence…… Md. F. Hoque and Ors.  

Evidence Recorded on: ……13.4.12, 15.10.14, 18.3.15. 

Argument heard on: 10.4.17 

Judgment delivered on: 15.5.17 

                                                    J U D G M E N T 

1. The prosecution‟s case, in brief, is that, the accused Sri Dibyajyoti Kalita 

had requested the complainant to advance loan in the month of March 

and May, 2011 to meet his financial crisis. As the complainant had a  

friendly relation with the accused for long period of time, he had 

advanced loan to the accused in order to help him. Complainant had 

advanced of Rs. 1,50,000/- on 9.3.11; Rs. 4,00,000/- on 11.3.11; and Rs. 

4,50,000/- on 6.5.11 to the accused. Thus, in total, he had advanced a 

loan of Rs. 10 lakhs to the accused. The accused had executed a hand 

note on 6.5.11 in favour of the complainant and promising to refund the 

loan amount of Rs. 10 lakhs to the complainant. On 6.5.11, accused 

person issued a post dated Account Payee Cheque by inserting date as 

17.8.11 vide Account Payee Cheque No. 039829 of Rs. 10 lakhs, dated 

17.8.11 of Assam Gramin Vikash Bank, Tezpur Branch through his 
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account no. 7845 in favour of the complainant. Thereafter, complainant 

deposited the Account Payee Cheque for collection of the cheque amount 

on 17.8.11, in his account no. 2440100004278, in his bank i.e. UCO 

Bank, Tezpur Branch . But, the Account Payee Cheque issued by the 

accused in favour of the complainant was dishonoured by bank on 

18.8.11 due to insufficient fund in the account of the accused person and 

the UCO Bank, Tezpur Branch on the same day i.e. 18.8.11 had informed 

the complainant by issuing Cheque Returning Memo and the returned the 

cheque to the complainant.  Thereafter, complainant had sent notice to 

the accused person through his ld. Advocate on 20.8.11 vide registered 

post informing him about the dishonour of the cheque and demanding 

him to refund of Rs. 10 lakhs within 15 days on receipt of the notice. But, 

the accused in spite of receiving the notice on 29.8.11, he had failed to 

make such payment. Hence, the case.  

2. During the court of trial complainant has examined three (3) witnesses. 

Accused is examined u/s 313 of CrPC. Defence has adduced no evidence. 

Heard arguments.  

 

POINTS FOR DETERMINATION : 

 

 

a. Whether the accused had drawn the cheque, bearing no.039829, of 

Rs.1000000/- dtd. 17.8.11(post dated cheque), on an account number, 

maintained by him in Assam Gramin Vikas Bank, Tezpur Branch, for 

payment of the said amount to the complainant from that account for 

discharge of his debt or other liability? 

b. Whether the accused had presented the cheque to his bank, UCO Bank, 

Tezpur branch, within 6 months from the date on which it was drawn or 

within the period of its validity, whichever is earlier? 

c. Whether the cheque was returned to the complainant by the bank, due 

to insufficiency of funds in the account of the accused to honour the 

cheque? 
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d. Whether the complainant had made demand for payment of the said 

amount of money by giving a written notice to the accused  within 30 

days of the receipt of information by him from the bank regarding the 

return of the cheque as unpaid? 

e. Whether the accused had failed to make payment of the said amount of 

money to the complainant within 15 days of the receipt of the notice? 

 

DISCUSSION AND DECISION BASED ON REASON: 

3. PW1, Tridip Kr. Borah in his examination has stated that he had friendly 

relation with the accused person since long. He stated that the accused 

had been serving in Sesa Tea Estate, P/O- Thakurbari P/S- Rangapara, 

District- Sonitpur, Assam and his permanent address is at Vill- Borjhar 

Gaon Saikiachuburi, Mouja – Holeswar, P/O- Dekargaon, P/S- Tezpur, 

Dist- Sonitput, Assam. He stated that Smti Ritu Kalita, W/o- Sri Dibya 

Jyoti Kalita is proprietor of “ASSAM BUSINESS SYNDICATE”. The accused 

person although a service holder yet he had been carrying on business of 

supply of green tea leaves to tea estate, purchased from the micro tea 

growers and also supply fertilizers and other items to tea estates in the 

name of “ASSAM BUSINESS SYNDICATE”. He stated that the said 

syndicate had accounts in several banks, one account in UCO Bank, 

Tezpur Branch, vide account no. A/C. No 02440510000052. He stated 

that in the month of March and May 2011, the accused person due to his 

financial crisis requested him to advance loan to him and as per his 

request and in order to help him he advance him loan as under: 

 

(a) On 09.03.2011   -  Rs. 1,50,000.00 

(b) On 11.03.2011   -  Rs. 4,00,000.00 

(c) On 06.05.11   -  Rs. 4,50,000.00 

      ______________________________ 

Total   - Rs. 10,00,000.00 
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4.  He stated that the accused person on 06.05.11 executed a hand note in 

his favour promising to refund the loan amount of Rs. 10 lakh only to 

him and on 06.05.11. the accused person had issued a post dated 

Account Payee Cheque by inserting date as 17.08.11 vide Account Payee 

Cheque no. 039829 for Rs. 10 lakh only dated 17.08.11 of Assam Gramin 

Vikash Bank, Tezpur Branch, account no. 7845 in his favour. Ext. 1 is the 

hand note, dated 06.05.11 for Rs. 10 lakh only executed by the accused 

Sri Dibya Jyoti Kalita in his favour. Ext. 1(1) is the full signature of the 

accused Sri Dibya Jyoti Kalita. Ext 1(2) and Ext 1(3) are shorts signatures 

of the accused. The accused had signed before him and he knows the 

signature of the accused. Ext. 2 is the Account Payee Cheque no. 039829 

dated 17.08.11 for Rs. 10 lakh only of Assam Gramin Vikash Bank, 

Tezpur branch in his favour issued by the accused person. Ext. 2 (1) is 

the short signature of the accused Dibya Jyoti Kalita which he had signed 

before him and he knows the signature of the accused. He stated that 

the accused person for refund of loan amount of Rs. 10 lakh only issued 

post dated Account Payee Cheque as stated above in his favour and 

requested him to deposit the Account Payee Cheque in his account for 

collection of cheque amount on 17.08.11. He stated that on 17.08.11 

deposited the above stated Account Payee Cheque in his account no. 

02440100004278 with UCO Bank Tezpur Branch for collection of cheque 

amount. But, on 18.08.11 the Account Payee Cheque issued by the 

accused person in his favour was dishonoured by the bank due to 

insufficient fund in the account of the accused person and the UCO Bank 

Tezpur Branch on the same day i.e. 18.08.11 informed him by issuing 

cheque returning memo dated 18.08.11 and returned the Account Payee 

Cheque to him. Ext. 3 is the cheque deposit slip dated 17.08.11 of UCO 

Bank, Tezpur Branch. Ext. 4 is the letter dated 18.08.11 by UCO Bank to 

him along with cheque returning memo. Ext.5 is the cheque returning 

memo dated 18.08.11 of UCO Bank, Tezpur Branch. He stated that he 
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through his advocate Sri S. Misra on 20.08.11 sent Registered Post 

Notice to the accused person on his both the addresses informing him 

about the dishonoured of Account Payee Cheque on 18.08.11 by the 

bank due to insufficient fund in his account and made demand upon him 

to pay Rs. 10 lakh only within 15 days on receipt of the notice otherwise 

lodge complaint case against him u/s 138 N.I. Act in the competent court 

Ext. 6 is the Registered Post Advocate Notice dated 20.08.11. address to 

the accused person. Ext. 6(1) is the postal receipt dated 20.08.11. Ext. 

6(2) is the Postal Acknowledged Card. Ext. 6(3) is the full signature of 

the accused. Ext. 6(4) is the short signature of the accused person. I 

know his signature. Ext. 7 is the ITR-V Acknowledgment AY 2011-12. 

Ext. 8 is the copy of balance sheet of financial year 2010-11. Ext, 9 is 

computerized receipt issued by SBI Tezpur Branch. He stated that the 

above stated Advocate‟s Regd. Post Notice dated 20.08.11 served on the 

accused person on 29.08.11 and 15 days elapsed on 13.09.11, but, in 

spite of receipt of the Advocate‟s Regd Post Notice the accused person 

had failed to make payment of Rs. 10 lakh only to him.  He stated that 

he had come to know that the accused person had taken several lakhs of 

rupees from different persons as loan and issued Account Payee Cheques 

in their favour.    

5. In his cross examination, he has stated that he carries on business 

regarding the stock of coconut, betel nut, garlic etc. He is acquainted 

with the accused since 2005. Accused was tenant in the house of his 

brother. At that time accused was working as store keeper at Sesa Tea 

Estate. He also stated that the money which he had lent to the accused 

is part of his income from his aforesaid business. He did not demand or 

required any interest over the money which he had lent to him. He 

denied the suggestion that he had lent rupees 10 lakhs in interest. He 

denied the suggestion that he did not lend Rs. 10 lakhs to the accused in 

interest. He denied the suggestion that fact that he had lent Rs. 10 lakhs 

to the accused without any consideration is a false assertion. He stated 

that he had given the sum of money of Rs. 10 lakhs in cash and not in 
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cheque. He had mentioned about the lending of Rs. 5,60,000/- to the 

accused in Ext. 1, in his income tax return and regarding the remaining 

amount of Rs. 4,40,000/-, he has not submitted any document regarding 

the source of the money. In his Ext. 8, there is no mentioned of any 

date. He denied the suggestion that he had fabricated Ext. 8 document 

in order to facilitated in lodging the case against the accused and that is 

why he has not mentioned the date in Ext. 8. In Ext. 2, his money of 

payee amount of Rs. 10 lakh and the date 17.08.11 are not written in 

hand writing of the accused. Those particulars have been typed. Those 

portions were not written by the accused in his hand writing. He denied 

the suggestion that he had no transaction with the accused that is why 

the accused did not execute Ext. 2 and Ext. 1 in his favour. He denied 

the suggestion that he had procured Ext. 1 and Ext. 2 documents which 

were blank though signed by the accused from other money lenders and 

later on, he had inserted his money in typed written form and lodged this 

case against the accused. He denied the suggestion that Ext. 1 hand 

note and Ext. 2 cheque have not been executed by accused in his name. 

He denied the suggestion that he is a money lender and he had procured 

Ext. 1 hand note and Ext. 2 from other money lenders. He denied the 

suggestion that Ext. 1 and Ext. 2 are fake documents. He stated that he 

knows that there are 10 to 12 such cases pending against the accused. 

He stated that he has no knowledge regarding the writing on the 

cheques in relation to other cases. He also stated that he does not know 

about the hand writing of the hand note in relation to the hand writing of 

the hand note. He denied the suggestion that accused had not taken any 

money from him and did not issue any cheque to him. He denied the 

suggestion that accused is innocent.    

 

6. CW2, Bishnu Prasad Mazimdar, is the senior Manager of Assam Gramin 

Vikash Bank, Tezpur Branch has stated in his examination in chief that he 

has come to the court after receipt of summons. He has brought 

documents as mentioned in the summons. He is the senior manager of 
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Assam Gramin Vikash Bank, Tezpur Branch. He stated that the account 

no. 7845 belongs to Sri Dibya Jyoti Kalita and is maintained in their bank. 

He stated that after core banking process in their bank now consists 

thirteen (13) digits. At present, the account no. of Sri Dibya Jyoti Kalita is 

7054010001939.  

7. Ext. 2 is the Account Payee Cheque, which is the cheque of Assam 

Gramin Vikash Bank, Tezpur Branch. The date mentioned in the cheque 

is 17.8.11. The cheque amount is Rs. 10 lakhs. The cheuqe has been 

issued in the name of Tridip Kumar Bora from the account no. 7845. He 

stated that from 1.8.11 to 18.8.11, amount of Rs. 20624/- was available 

in the said account. He stated that Ext. 2 cheque was sent by UCO Bank 

to their bank  through clearing house. Later on, the cheque was 

dishonoured due to insufficiency of fund. Thereafter, their bank had sent 

the cheque back to UCO Bank Tezpur vide return memo.  He stated that 

he has brought with him the specimen signature and accounts statement 

of Sri Dibya Jyoti Kalita. Ext. 8 is the specimen signature of Sri Dibya 

Jyoti Kalita and Ext. 9 is the statements of Dibya Jyoti Kalita.  

8. In his cross examination, he has stated that in Ext. 9 the record of their 

bank has been maintained through computerize process and all the 

account have been correctly maintained in computerize form. He stated 

that in Ext. 9, it is not mentioned that the accounts of Dibya Jyoti Kalita 

have been correctly recorded. It is not mentioned in Ext. 8 and 9 that 

account number against the name of the accused has been converted 

from 7845 to 7054010001939.  

9. CW3, Subhasmit Haldar in his examination in chief has stated that he 

was working as Asstt. Manager of UCO Bank, Tezpur Branch. He has 

stated that he has brought the documents as mentioned in the 

summons. Ext. 4  and 5 are the return memo of UCO Bank Tezpur. He 

stated that both the memos are dated 18.08.11 for return of cheque no. 

039829 for Rs. 10 lakhs. The cheque returning momo is adduced to Mr. 

Tridip Kr. Bora, Tezpur. The cheque was returned due to “fund 

insufficient”. Ext. 10 is the statement of account of Shri Tridip Kr. Bora 
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from 01.08.11 to 26.08.11. On 18.08.11, the cheque was presented in 

Assam Gramin Vikash Bank for collection of the cheque amount. But, the 

same was dishonoured due to insufficiency of fund.  

10. In his cross examination, he has stated that in Ext. 10, it is not 

mentioned that that their bank conducts business by computerized 

means and that this is a true statement of account of Sri Tridip Kr. Bora. 

He denied the suggestion that this is not a valid documents.  

 

APPRECIATION OF EVIDENCE: 

 

11. The PW1, in his evidence has asserted that the accused had borrowed 

from him, a sum of money amounting to Rs. 10 lakhs/- in total, in the 

months of March and May 2011,  to meet his financial crisis. He stated 

that on 09.03.2011, Rs. 1,50,000/-, on 11.03.2011 , Rs. 4,00,000/- and 

on 06.05.11, Rs. 4,50,000/- have been advanced to the accused as loan. 

So, according to the complainant(PW1), he had advanced a loan of Rs. 

10 lakhs, in total, to the accused.  He stated that the accused person on 

06.05.11 executed a hand note in his favour promising to refund the loan 

amount of Rs. 10 lakh only to him and on 06.05.11. the accused person 

had issued a post dated Account Payee Cheque by inserting date as 

17.08.11 vide Account Payee Cheque no. 039829 for Rs. 10 lakh only 

dated 17.08.11 of Assam Gramin Vikash Bank, Tezpur Branch, account 

no. 7845 in his favour. 

12. The defense has not denied the signature of the accused on the cheque. 

The PW1, in his cross examination has stated that the name, date and 

the amount in words , mentioned in Ext 2, cheque, are not in the 

handwriting of the accused, as the same were being typed. But it is not 

necessary, for proving the offence u/s 138 of NI Act, that all the 

particulars of a cheque must be written in the handwriting of the 

accused. The defense has not been able to elicit in the cross examination 

of PW1, to show that the writing of some particulars in the cheque in  
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typed form, cast doubt on the prosecution‟s story. Moreover, it is not 

unusual to write the names, amount in typed form in a cheque.  

13. Likewise, the prosecution has relied upon the hand-note, Ext 1, to show 

the fact of borrowing by the accused and his assurance that he would 

repay the same. The accused, in his examination u/s 313 Cr PC, has 

admitted that Ext 1(1), 1(2), and 1(3) are his signatures.  

14. Moreover, the fact that financial transaction used to take place between 

the accused and the complainant, lends support to the assertion of the 

complainant that he had lent the money to the accused.   

15. Hence, the above points build the factual basis for raising the 

presumption u/s 139 of NI Act.  

16.  Hon‟ble Supreme Court in Rangappa v. Sri Mohan{ (2010)11 SCC 

441}. In that case, Hon‟ble Supreme Court has observed that “… it is 

obligatory on the Court to raise the presumption (u/s 139 ) in every case 

where the factual basis for raising of the presumption has been 

established.” 

17. The above facts are sufficient to raise the presumption u/s 139 NI Act. 

Hence, in the light of Sec139 of NI Act, it is presumed that Ext 2, cheque 

was given by the accused to the complainant  for the discharge of the 

debt of the amount mentioned therein. 

18. It is also presumed u/s 118 of NI Act, that the cheque was drawn for 

consideration. It is established that the cheque was signed by the 

accused and there was a lending-borrowing relationship between them.  

19. However, the presumptions are rebuttable. Hence, the burden was on 

the defense side to rebut the presumption u/s 139 and 118 of NI Act.  

20. The defense side did not adduce any evidence to rebut the presumption, 

though sufficient opportunity was given to the defense. Moreover, the 

defense could not rebut this presumption by way of cross examination of 

the complainant and other PWs. The defense has taken the plea that the 

blank cheque and a blank hand note, having signatures of the accused, 

were being collected by the complainant from other money lender, and 

has misused the same. But, the defense has not led any evidence or 
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could elicit during cross examination, to substantiate this plea. It was 

only put as a suggestion, which was denied by the complainant.  

21. It is also on record, that the complainant is a businessman, dealing with 

stocks of coconut, garlic, betel-nut etc. Hence, there is no reason to 

assume that he had no source of income to lend Rs.10 lakhs to the 

accused.  

22. The Ext 1 hand note, shows that the complainant had lent Rs. 10 lakhs in 

total to the accused, and in discharge of the said debt, the accused had 

issued a post dated cheque, bearing no. 039829 dtd. 17.8.11  for Rs 10 

lakhs. This fact, when put to the accused, in his examination u/s 313 Cr 

PC, he has admitted that he had signed it on 2009 and it was blank. But 

there is no basis to believe that the hand note was blank or why would 

the accused, leave a blank hand note in the hands of the complainant, 

who had only business relationship with him.  

23. In the light of the above,  it is proved that the accused had owed a debt 

of Rs.10,00000/- to the complainant, which he had borrowed from him, 

on 09.3.11, 11.3.11 and 06.5.11,  and had drawn a post dated cheque, 

Ext 2 cheque, of Rs 1000000/- , against his account, maintained in 

Assam Gramin Vikas Bank, Tezpur branch, in favour of the complainant, 

towards discharge of his debt. 

 

POINT NO.2: 

24. CW1, the complainant , in his evidence has stated that on  he had 

deposited the Ext 2, cheque in his account no. 024400100004278, with 

UCO bank, Tezpur Branch on 17.8.11. Ext 3, which is the deposit slip, 

shows that the cheque, bearing number, 039829, for Rs.10 lakhs, has 

been deposited in UCO Bank, Tezpur Branch on 17.8.11. CW3, who is the 

Asst. Manager of UCO Bank, has stated, in his evidence that the cheque 

was presented in Assam Gramin Vikas Bank on 18.8.11, for collection.   

25. It is in evidence of PW1, that the cheque is a post dated cheque, and it 

bears the date as 17.8.11. It is a settled principle, that the limitation 
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period for filing the cheque within the period of its validity, will start from 

the date it bears. Hence, in this case, the period will start from 17.8.11, 

and the cheque was presented on 17.8.11, itself.  

26. Hence, it is proved that the Ext 2 cheque was presented within the 

period of validity of the cheque.  

POINT NO.3: 

27. PW1, in his evidence has stated that the cheque was dishonoured by the 

bank, after its presentation, on the ground that  the fund in the account 

of the accused was insufficient to honour the cheque. He has also stated 

that the UCO bank, had informed him about the dishonor, on 18.8.11, by 

issuing a Cheque Returning Memo. This assertion of PW1, has the 

support of Ext 4, which is a letter issued by the UCO bank, Tezpur 

Branch, to the complainant and Ext 5 is the cheque returning memo, 

which shows that the cheque, bearing no. 039829, was returned 

dishonoured due to „funds insufficient‟. It is also clear from the testimony 

of CW2(PW2), Sri Bishnu Prasad Mazumdar, the Senior Manager, AGVB, 

Tezpur Branch, that the cheque was dishonoured due to insufficient fund 

in the account of Sri Dibyajyoti Kalita. The fact that the funds in his 

account was insufficient, has been admitted by the accused, in his 

examination u/s 313 Cr PC. It has also not been disputed by the defense, 

while cross examination of CW2, that the funds in the account of the 

accused, was  insufficient to meet a chwque of Rs.10 lakhs, at the 

relevant period of time. Moreover, there is nothing in the cross 

examination of CW2, to make his testimony unsafe to be relied upon.  

28.  Thus, it is proved that  the cheque was returned to the complainant by 

his bank, due to insufficiency of funds in the account of the accused to 

hounour the cheque.  

 

POINT NO.4  

29. PW1, has asserted  that his ld. advocate, had sent Ext 6, notice, dtd. 

20.8.11, to the accused, on his behalf, demanding repayment of 

Rs.1000000/- from the accused, within 15 days, by informing him about 
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the dishonour of the cheque due to insufficiency of fund. Ext 6(1), which 

is the postal receipt, shows that the notice was sent to the accused, Sri 

Dibyajyoti Kalita, on 20.8.11, vide registered letter. Ext 6(2), which is the 

AD card, Ext 6(3) is the full signature and Ext 6(4) is the short signature 

of the accused, prove that the said notice was received by the accused 

on 29.08.11. Moreover, the accused, in his examination u/s 313 Cr PC, 

has admitted the fact of receipt of the notice on 29.8.11. This fact has 

not been disputed by the defense.  

POINT 5 

30. PW1, in his evidence has asserted that the accused has not made any 

payment of the cheque amount  even after the elapse of 15 days after 

receipt of notice. The accused has not stated that he had made the 

payment of Rs.10 lakhs within 15 days. In fact, the accused had denied 

borrowing the money from the complainant.  

31. Hence, it is proved that the accused had failed to make payment of the 

said amount of money to the complainant within 15 days of the receipt 

of the notice 

32. In the light of the above, I am of the considered view that the 

prosecution has been able to prove that the guilt of the accused u/s 138 

of Negotiable Instruments Act, beyond reasonable doubt. Accordingly, 

the accused is convicted u/s 138 of Negotiable Instruments 

33. Thus, all the ingredients of Sec 138 of NI Act are proved by the 

complainant.  

34. In the light of the above, I am of the considered view that the 

prosecution has been able to prove that the guilt of the accused u/s 138 

of Negotiable Instruments Act, beyond reasonable doubt. Accordingly, 

the accused is convicted u/s 138 of Negotiable Instruments Act. 

35. Considering the nature of the offence , where credibility of business 

transaction by means of negotiable instrument is in issue, I am not 

inclined to extend the benefit of Probation of Offenders Act to the 

accused. 

36. Heard  on the point of sentence. 
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37. Considering the facts and circumstances of the case and the nature of 

the offence,  I sentence the accused to  pay a fine of Rs.1200000/-

(Rupees Twelve lakhs only), which is inclusive of the cheque amount and 

a lump sum interest amount, i/d R.I. for 5(five) months. The amount, if 

realized, shall be given to the complainant as compensation.  

38. The judgment is pronounced in the open court on this 15th    of May, 

2017. The judgment is prepared under my hand and seal of this Court. 

39.  The case is, accordingly, disposed of. 

 

 

                                                            ( K.K. Sharma) 

                                                           Addl. CJM, Tezpur. 
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LIST OF DOCUMENTS EXHIBITED BY THE PROSECUTION: 

EXT1: HAND NOTE 

EXT2: CHEQUE 

EXT3: CHEQUE DEPOSIT SLIP 

EXT4: LETTER FROM BANK 

EXT5: CHEQUE RETURNING MEMO 

EXT6: NOTICE 

EXT6(1): POSTAL RECEIPT 

EXT6(2): AD CARD 

EXT6(3), 6(4): SIGNATURES OF ACCUSED, IN THE AD CARD. 

EXT7: INCOME TAX RETURN OF THE COMPLAINANT 

EXT8: BALANCE SHEET 

EXT 9: ACCOUNT STATEMENT OF COMPLAINANT 

EXT10: SPECIMEN SIGNATURES OF ACCUSED. 

EXT 11: TRANSACTION INQUIRY 

                                  

                                        (K.K. Sharma) 

                                            Addl. CJM, Sonitpur, Tezpur 
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